Omnibus Taxpayers' Bill of Rights Act: Taxpayers' Remedy or Political Placebo?
Thomas Treadway lived with his girlfriend, Shirley Lojeski, on her Pennsylvania farm. The Internal Revenue Service (IRS) audited Treadway for tax-years 1977 through 1980 and determined that he owed $247,000 in back taxes, penalties, and interest. 1 Fearing that collection of this sum was uncertain, the IRS brought a jeopardy 2 and termination 3 assessment against Treadway, 4 allowing an immediate seizure of his property. Believing further that Treadway had transferred assets to Lojeski, a Revenue Officer also filed a lien on Lojeski's farm and levied on her bank account. 5 On administrative appeal, Treadway recovered the $247,000, but his battle with the IRS exacted a heavy toll: Treadway incurred $75,000 in legal and accounting fees and lost both his job and virtually all his assets in the process. 6 Lojeski paid over $30,000 in such fees 7 and claimed damages (which were not recovered) arising from the , threatened foreclosure on her farm, the lost opportunity to sell the farm, the suspension of her horse breeding business, and other wrongful IRS actions. s
Treadway and Lojeski's horror stories, along with many others, prompted Senator David Pryor (D.-Ark) to introduce the Omnibus , Taxpayers' Bill of Rights Act in 1987. 9 This legislation purports to increase taxpayers' awareness of their rights during an IRS audit 10 and to enhance the procedural safeguards available to taxpayers during an audit. Specifically, 11 the bill would stem the allegedly commonplace tain Code violations. This Part first identifies defects in the existing Code by examining Code safeguards against IRS overreaching in the lien and levy area. In addition, Part IV discusses whether the bill adequately addresses those defects. Finally, Part V summarizes the benefits and drawbacks of the bill and suggests amendments or deletions which would expand taxpayer rights while simultaneously improving IRS administration.
I. LEGISLATIVE BACKGROUND
Congressional attempts to reform IRS audit and collection practices are hardly novel. In 1980, the Subcommittee on Oversight of Government Management of the Senate Committee on Governmental Affairs compiled an extensive history of IRS violations of its own formal policies. 19 These violations included excesses similar to those faced by Lojeski and Treadway. 2 0 IRS abuses are, to an extent, products of the federal budget deficit and resulting budget constraints. 21 Loathe to increase taxes, Congress has sought to enhance revenues through increased appropriations to IRS collection activities. 22 24. Id. A deficiency is the amount of tax due, determined by the IRS, less the excess of (1) the sum of (a) the amount of tax shown on the taxpayer's return and (b) the amounts previously assessed (or collected without assessment) as a deficiency over (2) the amount of certain statutory rebates. See I.R.C. § 621 l(a) (1982) . The amount of statutory rebates includes certain abatements, credits, refunds, or other repayments based on a determination that taxes were less than the previously defined excess computation. See I.R.C. § 621 l(a) (2) (1982) . If a taxpayer incurs an unsatisfied deficiency, it becomes a delinquency, and is subject to collection action. However, the taxpayer may stay collection under certain Code provisions. See note 95 infra and accompanying text.
[Vol. 86:1787 Additional congressional collections appropriations hinge on the IRS' ability to collect incremental revenues that exceed those appropriations. Despite IRS National Office policy to the contrary, some believe the IRS imposes de facto collections quotas on its collections employees. 25 As one would expect, the IRS justifies congressional collections appropriations by favorably expressing tax collections revenues as a multiple of collections costs. 26 Senator Pryor's response to the perceived collections quotas was to codify the IRS National Office's prohibition on such quotas. The bill thus forbids both tax enforcement production quotas and the use of enforcement results to evaluate IRS employee performance. 27 Ironically, Congress has ineffectively addressed taxpayer service problems, despite mounting congressional sympathy for improving the quality of taxpayer service, in order to enhance the IRS' public image. 28 According to this view, the public's sense of justice, and ultimately its confidence in the voluntary compliance system, would be improved if the IRS was more impartial, more responsive, and more competent. 29 But assessing the economic benefit of public confidence in the voluntary compliance system is difficult, as there are few dollar-based measures. Accordingly, Congress has been less enthusiastic about taxpayer service than it has been about collections. Thus, taxpayer service problems persist. 30 However, while chiefly designed to curb perceived IRS abuses, the bill nevertheless reflects this congressional sensitivity to taxpayer service. For example, the bill requires that the IRS give the taxpayer reasons for deficiencies and penalties. 31 While Congress' chief concern has been collections, the IRS believes that the problems targeted by the bill are better addressed by modifying the agency's internal procedures. 32 The National Treasury ("Congress has become increasingly concerned about taxpayer services, the public's perception of the IRS, and the subsequent effect on voluntary compliance."). Having described this legislative background, this Note now turns to an evaluation of the bill's provisions involving audits and investigations.
See

II. IRS AUDITS AND INVESTIGATIONS
A. New Provisions
This Part examines four provisions of the bill respecting IRS audits and investigations: (1) audit time and place; (2) the statutory right to record interviews; (3) the power of attorney; and ( 4) taxpayer surveillance. It draws the following conclusions concerning these provisions: The audit time and place provisions either merely duplicate the existing Code, or needlessly disrupt audits. The right to record and power of attorney provisions expand taxpayer rights, but lack effective remedies for their violation. The taxpayer surveillance provision adds no meaningful taxpayer right, while potentially harming legitimate IRS enforcement efforts.
Audit Time and Place
The bill states that any IRS interview with a taxpayer in connection with a deficiency must be conducted "at a reasonable time and place convenient to the taxpayer and [the IRS] officer or employee .... " 36 This Note argues that this provision adds nothing to the existing Code. The Code already stipulates that the time and place of the examination shall be reasonable under the circumstances. 37 Moreover, the Code requires that examinations be scheduled at least indicating that "the Service is implementing an analytical process inside the agency to deal with taxpayer rights problems"). ten days after the date of summons. 38 Therefore, this provision simply duplicates the existing Code. The IRS generally conducts its audits in the IRS District where the taxpayer lives. 39 The Service will, however, consider taxpayer requests for a transfer of the audit to a more convenient district, but there is no standard for reviewing such requests, and such determinations seem to be left to IRS discretion. 40 To reviewing courts, the time and place of audit is a matter of administrative detail, and they consider only whether responsiveness to taxpayer needs interferes with the IRS' ability to conduct audits. 41 Any effort to reform audit logistics in the name of taxpayer convenience must consider the potential for interference with the audit process. The bill permits a taxpayer to discontinue an interview (audit) to consult with an attorney, C.P.A., enrolled agent, or enrolled actuary. 42 Under present law, taxpayers may not enjoin audits, even if they are designed to harass. 43 While taxpayers may have too little control of audits under current law, giving them unchecked powers to discontinue audits has real potential to disrupt bona fide tax-related inquiries. Like the bill's power of attorney provision, 44 there should be an exception to audit discontinuation powers when the discontinuation unreasonably delays or hinders the audit.
In light of the present safeguards, the need for the audit-convenience provision is baffiing. For example, the reasonableness of time and place of the audit, as required by l.R.C. section 7605(a), would likely be held by a reviewing court not to be met in a case where the IRS requires the taxpayer to travel to a distant IRS office. Thus, the audit convenience provision does little or nothing to expand taxpayer rights.
Statutory Right To Record Interviews
The following section discusses the protections afforded by the bill's provision allowing taxpayers to record audits. The analysis first contrasts this provision to existing law, and identifies proof problems 38 inherent in the bill's remedies available to taxpayers for IRS breach of the right-to-record. Second, the discussion illustrates these proof problems through a hypothetical fact situation.
a. Bill provisions and analysis.
A taxpayer may, under the bill's provisions, record IRS interviews ("audits"). 45 There is no existing Code provision granting taxpayers the right to record IRS interviews, but the Internal Revenue Manual permits the taxpayer to record an IRS interview when (1) it is approved by an IRS group manager; (2) the taxpayer or his representative furnishes the recording equipment; (3) the IRS is also permitted to make its own recording; and ( 4) the recording occurs at a suitable location, normally an IRS office. 46 This Internal Revenue Manual provision was enacted in response to a 1963 district court decision, Mott v. MacMahon, 47 which announced a judicially created right to have a certified shorthand reporter record the audit at the taxpayer's expense. The Mott court reasoned that a certified shorthand reporter presented no obstacle to the orderly discharge of IRS objectives and considered other settings where a right to a reporter promoted the interest of "orderly procedure in the administration of justice." 48 This judicially created right to record an audit has been extended no further than the provisions of the Internal Revenue Manual. Both the Eighth and Ninth Circuits, for example, have adhered to the letter of the Manual in denying taxpayers the right to videotape audits. 49 With the exception of expanding permissible recording media beyond a shorthand reporter, the bill's provision does little more than codify the Internal Revenue Manual and the result obtained in Mott. However, this codification does change the legal effect of the present Internal Revenue Manual provisions. 50 Although the bill creates a new right, it proposes an insufficient remedy.
The bill's remedy for IRS failure to observe the statutory right to record audits is inadequate. The bill's right-to-record provision itself provides no relief, limiting the taxpayer to an action for damages under a separate provision prohibiting unreasonable actions by the IRS. 51 Under that provision, the taxpayer may recover the damages resulting from the IRS' failure to adhere to the statute. 45 In the case of a denial of recording, there will be an obvious problem of proof concerning damages. After all, the taxpayer would presumably need to demonstrate prejudice; namely that, but for the IRS violation, there would have been no deficiency or a smaller-than-assessed deficiency. Once prejudice is shown, the taxpayer must demonstrate that the IRS violation was careless, reckless, or intentionals 2 to recover. In cases where the IRS poses a bona fide challenge to the type of permissible recording media, even if its opposition is later determined to be incorrect and a violation of the statute, no recovery could be obtained because the IRS did not act carelessly. Finally, courts will still need to determine the measure of damages. For example, in the case of a prejudicial denial of the right to record, will the court abate the entire deficiency flowing from the audit or employ some other measure of damages, such as increased taxpayer costs?
b. Proof problems: an illustration. One can better understand the shortcomings of the bill's right-to-record provision by applying the provision to a hypothetical set of facts. s 3 Consider the following:
A young farmer worked part-time to earn additional income. An IRS agent called him to arrange an audit. The farmer requested that the audit be tape-recorded. The agent denied the request. At the audit, the agent determined that because the farmer was not in the fulltime business of farming for profit, the losses on his farm were to be denied. The agent told the farmer that he owed the Government $100,000, but would settle the case for $10,000. The agent added the threat that if the farmer refused to pay, the agent would promptly make a jeopar.dy assessment 54 against the farmer, and would immediately begin seizing his assets for the full $100,000 liability. Fearing injury to his business and reputation, the farmer reluctantly assented to the agent's demands. The agent knew that the IRS position with respect to the farmer's taxes was legally incorrect, and knew that the farmer would rely on his statement. The agent also knew that the jeopardy assessment could not be made, because no deficiency notice and demand for payment had yet been made. ss Moreover, the agent knew that the farmer had no intention of transferring the assets to avoid payment of any tax.
Assume that the agent's threat would constitute not only willful oppression under color oflaw 56 but also duress, 57 a ground for setting aside the settlement agreement. 58 In the hypothetical, the farmer sued to set aside the agreement on grounds of duress and violations of the Code. At trial, the agent denied ever threatening the jeopardy assessment. The farmer testified to the contrary. The farmer introduced no evidence to impeach the agent's testimony. The district court concluded that there was insufficient evidence to establish the farmer's claim and upheld the agreement. To be sure, the preceding scenario constitutes an injustice. But the ability to obtain damages for the IRS' careless, reckless, or intentional failure to permit recording of the audit will not translate into a recovery of damages by the farmer. The farmer incurred at least $10,000 in damages. Having found that there was insufficient evidence of duress, the district court presents the farmer with a "catch-22": Because the recording was illegally denied, the farmer lost his case; and because the recording was illegally denied, the farmer cannot prove damages for the denial. This illustrates the need for injunctive relief or, in the alternative, an ability to set aside, with prejudice to the IRS, judgments obtained pursuant to illegal audit procedures. Thus, a remedy in damages inadequately compensates the denial of the taxpayer's right to record an audit.
In the actual case cited in the Congressional Record, 59 an IRS agent visited several farmers and attempted to exact settlements for sums far below amounts demanded through demands bordering on duress. Fortunately, the farmer in that case did not make the mistake of agreeing to the settlement. If Congress wishes to discourage abusive IRS conduct, it should create an enforceable right to record through injunctive remedies. This will provide incentives for IRS agents to conduct themselves politely at audits and, more importantly, will curb sharp tactics.
Power of Attorney
This section shows that the bill's power of attorney provision remedies the problem that its drafters intended to address: overreaching by the IRS through unwarranted contact with taxpayers, in violation of validly executed powers of attorney. In this area, the bill safeguards 56. I.R.C. § 7214(a)(l) (1982 taxpayer rights without jeopardizing the IRS' ability to make bona fide tax-related investigations. Section three of the bill provides that any person authorized to practice before the IRS may represent the taxpayer at an audit. 60 The bill compels the IRS to treat the representative as the taxpayer unless that representative causes "unreasonable delay or hindrance" to the audit effort. 61 While the Code is silent concerning taxpayer powers of attorney, treasury regulations allow the taxpayer to be represented at an IRS examination (audit) by an attorney, certified public accountant, enrolled actuary, or other certified representative. 62 Thus, although the new provision creates a new right, in reality the provision only strengthens a right taxpayers already have.
Though treasury regulations permit the use of powers of attorney, they do not explicitly prohibit the IRS from contacting the taxpayer directly even though the taxpayer has given a power of attorney to a qualified advisor. However, treasury regulations do permit the IRS to contact the taxpayer directly when the taxpayer's advisor has been unreasonable about furnishing nonprivileged information. 63 From this, one could infer that the taxpayer could not normally be contacted in contravention of the power of attorney. But the IRS declares that it may directly contact taxpayers whenever the taxpayer maintains information needed by the agency. 64 Indeed, the IRS believes that direct contact with taxpayers is critical to the effectiveness of their audit efforts. 65 In addition, taxpayers may not assert that contact by the IRS is protected by the constitutional right to counsel, because civil tax investigations are of a factfinding, nonadjudicative nature. 66 The codification of a valid power of attorney, coupled with the bill's damages provision, will assuredly enhance the taxpayer's position because no present remedy exists for an IRS violation of a taxpayer's power of attorney. Without injunctive remedies for these violations, however, the taxpayer again faces problems of proof in an action for damages. When the IRS violates a power of attorney, the taxpayer may lose an otherwise meritorious case because the IRS obtained evidence or admissions from the unwitting taxpayer. This evi- dence would not have been available had the IRS dealt solely with the more knowledgeable authorized representative. Barriers to taxpayer recovery will be compounded by the easily invoked defense that the authorized representative caused unreasonable delay or hindrance to the investigation.
While the provision fails to provide a more explicit definition of unreasonable delay, it will ensure that taxpayers do not delay or disrupt audits via the power of attorney, a critical consideration in a system that conducts approximately 1.27 million examinations each year. 67 Audit quality is a second consideration. Unless the power of attorney unreasonably delays or hinders the audit, the authorized representative steps into the taxpayer's shoes. Even when the taxpayer is represented, the IRS believes that the taxpayer's presence at the audit and willingness to respond to questions are important to audit effectiveness. 68 Thus, the bill may limit the IRS' ability to gather essential information within the taxpayer's peculiar knowledge. 69 But in many instances, particularly when the authorized representative closely advises the taxpayer, that representative may be in the best position to respond to IRS inquiries. Conceding that taxpayers possess vital, peculiar knowledge, there is little to suggest that when this knowledge is needed it could not be obtained via communication between the authorized representative and the taxpayer. Any logistical problems created by the additional communication step between the taxpayer and the authorized representative (as opposed to direct taxpayer communication with the IRS) would be limited, because the bill proscribes unreasonable delay or hindrance of audits. Overall, the bill strikes a reasonable balance between respect for powers of attorney and hindrance of the IRS' ability to conduct audits.
Taxpayer Surveillance
This section will demonstrate that the provision of the bill prohibiting unrelated taxpayer surveillance is unnecessary. The bill duplicates the rights already granted the taxpayer by the Privacy Act. This provision may also have a harmful effect not associated with the Privacy Act. Principally, the bill's criminal sanctions for these surveillance actions will inhibit the gathering of information relevant to the collection of taxes.
The bill prohibits officers or employees of the United States from authorizing, requiring, or conducting any investigation into or surveillance of a taxpayer that is not relevant to the collection or determina- [Vol. 86:1787 tion of the taxpayer's tax Iiability. 70 This section of the bill supplements l.R.C. section 7214, which provides for criminal penalties against the offending agent. The bill would amend that section to include a fine of up to $10,000 and/or five years imprisonment, as well as discharge of the offending government employee. Moreover, the offending employee must pay the taxpayer's damages stemming from the violation. 11 This proposed amendment to section 7214 is unnecessary and duplicative. The Privacy Act, 72 which governs surveillance activities by federal agencies, already requires that an agency that maintains a system of records maintain only those records necessary to accomplish its administrative purpose. The Privacy Act also forbids federal agencies from maintaining records describing an individual's exercise of first amendment rights unless those records relate to an authorized law enforcement activity. 73 The intent of both the bill's provision and the Privacy Act are the same: to prohibit unnecessary surveillance of citizens by federal agencies. Moreover, neither the bill's provisions nor the Privacy Act apply when the surveillance or investigation is germane to the collection or determination of the tax liability. 74 Under the Privacy Act, there must be a direct nexus between the information gathered and a criminal, civil, or administrative law enforcement activity. 75 Similarly, surveillance pertinent to the collection or determination of tax liability would be permitted under the bill. On its face, the bill's taxpayer surveillance provisions are designed to protect taxpayer pri· vacy. Thus, if these provisions should be adopted at all, they should appear as amendments to I.R.C. § 7431. The bill's taxpayer surveillance provisions and § 7431 advance similar interests: the former circumscribes information that can be collected, the latter circumscribes the disclo· sure oflawfully collected information. Thus, the damages framework of § 7431 would best fit the bill's surveillance provision.
72. 5 U.S.C. § 552a(e)(l) (1982) ("Each agency that maintains a system of records shall ••• maintain in its records only such information about an individual as is relevant and necessary to accomplish a purpose of the agency required ... by statute or by executive order ••.
• ").
73. 5 U.S.C. § 552a(e)(7) (1982).
74. See S. 1774, supra note 9, § 24; 5 U.S.C. § 552a(e)(l) (1982 Duplication of Privacy Act provisions is of comparatively little harm. At worst, there will be a new body of law filling up unnecessary space in an already voluminous Code. However, the real danger of this provision is its potential to chill pertinent IRS information-gathering because of the bill's criminal sanctions for collection or retention of such information. The opposing argument posits that I.R.C. section 7214(a) 76 already provides similar criminal sanctions. Despite the force of this argument, it fails to recognize that the bill's proposed amendment to section 7214(a) does not fit with the purposes of that section. Section 7214(a) deals with, among other things, corrupt practices by IRS employees. Many of these practices, such as bribery and extortion, are already state and federal crimes. The prevention of these corrupt practices goes to the very core of the public's confidence in the voluntary taxpayer compliance system. In contrast, the investigation/surveillance sanctions of the bill criminalize behavior that may only slightly deviate from legitimate and good faith prosecution of tax violators. To attach criminal sanctions to such activities raises the very real potential for impairment of vigorous, good faith enforcement of the tax laws.
In this respect, the Privacy Act provides a more intelligent approach to the problem of unwarranted government investigation and surveillance. Damages for such violations are assessed against the government, not the offending employee. 77 This lessens the possibility of impairment of good faith enforcement efforts. Therefore, the bill's taxpayer surveillance provisions have the dual effect of adding no meaningful protection to taxpayers, while severely hampering necessary IRS investigations.
B. Application of the Administrative Procedure Act
As previously noted, the bill codifies certain provisions of both the 76. I.R.C. § 7214(a) (1982) provides that Any officer or employee of the United States acting in connection with any revenue law of the United States -(1) who is guilty of any extortion or willful oppression under color of law; or (2) who knowingly demands other or greater sums than are authorized by law, or receives any fee, compensation, or reward, except as by law prescribed, for the performance of any duty; or (3) who with intent to defeat the application of any provision of this title fails to perform any of the duties of his office of employment; or (4) who conspires or colludes with any other person to defraud the United States; or . . . (7) who makes or signs any fraudulent entry in any book, or makes or signs any fraudulent certificate, return or statement; or (8) who, having knowledge or information of the violation of any revenue law by any person, or of fraud committed by any person against the United States under any revenue law, fails to report, in writing, such knowledge or information to the Secretary; or (9) who demands, or accepts, or attempts to collect, directly or indirectly as payment or gift, or otherwise, any sum of money or other thing of value for the compromise, adjustment, or settlement of any charge or complaint for any violation or alleged violation of law, except as expressly authorized by law so to do; shall be dismissed from office or discharged from employment and, upon conviction thereof, shall be fined not more than $10,000, or imprisoned not more than 5 years, or both.
See 5 U.S.C. § 552a(g)(4) (1982).
[Vol. 86:1787 Internal Revenue Manual and the treasury regulations. This section proves that the codifications of the Internal Revenue Manual afford greater legal protection to taxpayers, even without significant changes to the terms of the safeguards already provided in the Manual. The right to record taxpayer interviews, for example, and many other taxpayer rights are governed by the Internal Revenue Manual. No statute, however, addresses whether the Internal Revenue Manual has the force of law. 78 It is, of course, settled law that regulations validly promulgated pursuant to notice and comment or on-the-record requirements of the Administrative Procedure Act have the force oflaw. 79 It follows that an agency action which violates agency rules cannot stand. 80 However, internal agency rules such as the Internal Revenue Manual are treated differently from regulations and statutes. And because section 23 of the bill provides a damages remedy for an IRS violation of a pertinent statute or regulation, the bill's protection will not extend to violations of the Internal Revenue Manual. 81 An agency is not required to follow an internal rule if it concerns the internal administration of the agency. 82 However, where individual rights are affected by agency deviation from established rule, the agency must follow that rule, even if it concerns only internal agency procedure. 83 In addition to affecting an individual's rights, detrimental reliance by the taxpayer upon the Internal Revenue Manual is a condition to recovery for violation of a Manual provision. 84 In addition to protection against agency caprice, 85 codification of an internal rule in a statute eliminates the need for a taxpayer to demonstrate an adverse effect upon him and to demonstrate detrimental reliance upon the internal rule. The first problem, demonstration of an effect upon the taxpayer of the internal rule, is not particularly problematic. Typically, the deviation from the rule affects taxpayer rights, or the claim would never have been brought. 86 does not exist with a statute -its provisions apply regardless of whether or not the taxpayer shaped his affairs in reliance on them. In cases of unsophisticated or unrepresented taxpayers, the likelihood of detrimental reliance upon, for example, the Internal Revenue Manual seems slim. Thus, the bill's codification of Internal Revenue Manual provisions will give legal effect to the safeguards presently embodied by the Manual. Similarly, because the Administrative Procedure Act does not give the force of law to the Manual, the codifications of the Manual will provide greater substantive protection to taxpayers.
III. IRS COLLECTIONS PROCEDURES A. Liens and Levies
This section analyzes two problems the bill attempts to address. First, it analyzes the effectiveness of the bill's review provisions for premature levies, and concludes that the bill does not go far enough in providing the timely administrative or judicial review so critical to any workable premature levy safeguard. Indeed, present injunctive remedies extend more protection against premature levies. Second, this section considers the protections afforded by the bill to innocent third parties who are wrongfully subjected to IRS liens or levies. It concludes that these provisions will genuinely aid taxpayers, but that certain aspects of them will also hinder bona fide IRS collection efforts.
Premature Levies
One may infer that the bill's drafters believe that the present statutory period between the time of notice and demand for payment of taxes and levy against the taxpayer's property is too short. 87 Accordingly, the bill extends I.RC. section 633 l(a)'s 88 ten-day period for notice and demand prior to levy to thirty days. 89 With more advance warning, the taxpayer would be better able to respond in a timely fashion to a request for payment. The bill also provides for a taxpayer review action when the IRS prematurely levies against the taxpayer. Under this provision, if the IRS levies against a taxpayer for the collection of a deficiency less than thirty days after notice and demand for payment, the taxpayer may obtain administrative, and ultimately judicial, review of the premature action under jeopardy assessment procedures. 90 Premature levies are different from jeopardy assessments. Jeop-87. This inference can be drawn because the bill extends l.R.C. § 633l(a)'s ten-day period for notice and demand for payment prior to levy to thirty days. See note 89 infra and accompanying text.
88. I.R.C. § 633l(a) (1982) provides that a taxpayer who fails to pay taxes within ten days of notice and demand for payment by the IRS may be subjected to collection action by levy. [Vol. 86:1787 ardy assessments give the IRS special collection powers when there is reason to believe that the collection of tax is in jeopardy. 91 Thus, I.R.C. section 7429(a) allows the taxpayer to argue the merits 92 or challenge procedural defects 93 of the jeopardy assessment. 94 In the case of premature levy, however, there are few merits to examinethe IRS has clearly deviated from a statutory timing standard and should be enjoined from collection, with no opportunity to show cause why its premature levy should go forward unless, of course, the IRS makes a jeopardy assessment. The ability to review a levy is useless to the taxpayer whose bank account or other assets are subjected to levy. In such a case, the taxpayer will want to stop the wrongful levy before the IRS takes his assets, rather than review the IRS action after such taking.
Existing law provides taxpayers better safeguards against premature levies than the bill's provisions. The most obvious remedy under existing law is for the taxpayer to petition the Tax Court for redetermination of the deficiency, which will automatically enjoin collection action by the IRS. 95 Beyond that, courts will void levies in circumstances where the IRS deviated from statutorily prescribed procedures.96 Thus, if the IRS fails to provide notice and an opportunity to pay the amount assessed, the statute requires that any levy be enjoined. 97 Given this, why would a taxpayer faced with a premature levy ever want to use the jeopardy review provisions of I.RC. section 7429, which permit the levy when the Secretary can prove mere reasonableness?98 The taxpayer is better served here by existing law.
Lien and Levy Against an Innocent Third Party
What will the bill do to cure the injustice . worked upon Ms. Lojeski? 99 Recall that her property was levied upon or tied up by liens, and she claimed (but was not awarded) damages based upon those IRS actions. Lojeski was a third party who fell victim to the IRS' suspicion that the allegedly deficient taxpayer, Treadway, had been transferring assets to her. The following discussion concludes that the bill will provide a meaningful remedy to Lojeski (and to taxpayers in general) for the liens that were wrongfully placed on her property.
Under the Code, no suit may be maintained to restrain assessment or collection against an actual transferee of a taxpayer subject to a deficiency. 100 Additionally, no protection exists for the transferee under the Code's wrongful levy provisions. 101 But in the case of an innocent third party, the Code provides for a wrongful levy action, 102 and in such actions the IRS carries the burden of proving that the levy was appropriate under the circumstances.103
In Lojeski's case, the Code's wrongful levy provision had two shortcomings. First, the provision applies to levies, so Lojeski could 95. See I.R.C. § 6213(a) (1982) (unless a jeopardy or termination assessment has been made, no deficiency assessment or levy can be made until Tax Court decisions become final). Treadway's "horror story," recounted in the text accompanying notes 1-8 supra, is probably atypical because he was subjected to a jeopardy assessment, which is used only under special circumstances where collection is in doubt. In the typical case, the well-advised taxpayer need only petition the Tax Court to enjoin any collection action. not obtain relief under the section for her farm, which was subject to a lien. Second, even if the wrongful levy provision applied, the Code makes no allowance for consequential damages, which were a component of the damages claimed. Conceivably, the first problem could be solved by bringing an action to quiet title against the govemment. 104 This action allows the aggrieved party to sue to remove government liens despite the Code's proscription on taxpayer suits to enjoin tax collections. 105 However, an action to quiet title would still not provide for consequential damages.106 Through its provision for recovery of actual damages for careless, reckless, or intentional violations of the Code, the bill should remedy the present unavailability of consequential damages to the taxpayer. 107 In Lojeski's case, there is a strong likelihood that the IRS action would be characterized as careless, if not reckless, because there were no reasonable grounds to support the suspicion that Treadway was transferring assets to her. Thus, the bill addresses the IRS abuse illustrated in Lojeski's case with an adequate remedy in damages.
From an IRS enforcement perspective, the damages provision also makes sense. If the IRS levies against a taxpayer whom the IRS reasonably believes to be a transferee, no damages will be recoverable even if the IRS is wrong when viewed with hindsight. Because IRS tax liens would be challenged under a federal action to quiet title, 108 the bill's damages provisions (which are limited to IRS violations of the Code) would not apply. However, negligent or knowing failure to release an IRS tax lien also triggers recovery of damages under a separate provision of the bill. 109 The recovery of damages for negligent or knowing failure to release a lien is limited to circumstances where the liability has been satisfied, where the liability is unenforceable, (as where the statute of limitations has run) or where a bond has been accepted. 110 further determination that there is no tax liability. If there is no tax liability, the liability should be "satisfied." Thus the bill also extends relief to Lojeski for the liens wrongfully placed on her property.
The bill also creates administrative review for liens. Under the bill, any person may administratively appeal when the IRS imposes a lien on their property. 111 In contrast, actions to quiet title typically protect only innocent third parties. 112 As applied to allegedly delinquent taxpayers, the most likely interpretation of the provision will be to enable the taxpayer to challenge the basis for the deficiency. 113 This is true because the Code automatically imposes a lien on all of the taxpayer's property once the IRS demands payment oftaxes. 114 Because the taxpayer may not normally challenge a tax lien, any challenge a taxpayer makes to a lien must be on the merits. In other words, the taxpayer must assert that he does not owe the tax.
Administrative review of liens by taxpayers curiously extends a system that already provides for judicial and administrative review on the merits. This will enable any taxpayer to delay the imposition of a lien pending outcome on the merits. This delay will permit taxpayers fraudulently to transfer assets otherwise restrained by liens. In addition, administrative challenges to tax liens extend no needed additional rights to honest taxpayers. 115 Thus, the adoption of an administrative review provision for liens would be contrary to the intent of the bill's drafters: to remedy genuine abuses of taxpayers without hindering IRS enforcement efforts.
B. Installment Payment of Income Tax Liabilities
This section argues that the bill's income tax installment payment provisions substantially enhance taxpayer protection in an area presently susceptible to IRS abuse. Moreover, these provisions require few concessions by the IRS of its collection powers. Finally, the provisions also comport with general notions of notice, fairness and due process. The analysis commences with a factual example of the probis satisfied, the lien is unenforceable, or a bond is accepted for the liability. The Secretary may, at his discretion, also issue a certificate of discharge in selected circumstances. cause in 99% of the cases it is the taxpayer's admitted liability that is subject to collection. Thus, the bill will halt collection and cause the loss of billions in revenue.).
[Vol. 86:1787 lem sought to be addressed, followed by a description of the bill's provisions, and concludes with a discussion of the provisions' effect on taxpayer rights. The problem to be addressed by the bill's income tax installment payment provisions is well illustrated by the following factual situation:
A small businessman entered into an installment agreement with the IRS for back taxes. The taxpayer made every payment on time. . . . One day his creditors began calling him to say that his business checks were bouncing. He then called his bank to find that the IRS had decided to cancel their agreement and had levied on his business account without contacting him. When he finally was able to get through to the IRS, they informed him that they had decided to collect because of the substantial change in the financial. condition of his business. Result of the IRS action: creditors called in their notes, many suppliers would only deal in cash after his checks bounced, and some suppliers refused to do business with him.116 This "horror story" dramatizes the void the bill intends to fill: the absence of a statutory requirement that the IRS honor income tax installment agreements. Treasury regulations do not aid the taxpayer in this respect, as they all contain permissive language that allows the IRS to release a levy when the taxpayer makes satisfactory arrangements with the IRS district director to pay in installments. 117 But any release from levy by the IRS does not preclude a later levy, as the above example dramatizes. 118 The bill would enable the IRS to enter installment agreements for the payment of income taxes when it "determines that such agreement will facilitate collection" of an income tax liability. 119 If the IRS enters such an agreement, it is to be binding.120 However, if the financial condition of the taxpayer changes, the IRS may "alter, modify or annul" the installment agreement. 121 To the extent that the IRS does not find a significant change in taxpayer financial condition, the bill considerably enhances the certainty 116. 133 CONG. REc. 82563 (daily ed. Feb. 26, 1987); see also SMALL BUSINESS REPORT, supra note 19, at 10 ("Levies on checking accounts require no notice to the taxpayer, so that a taxpayer's first word of such a levy comes when its checks to creditors are returned as a result of the levy.").
117. Treas. Reg. § 301.6343-l(a)(2)(v) (1972) . The IRS has six options in handling cases requiring collection action: (1) require payment from available assets; (2) secure a short-term extension of time to pay or an installment agreement; (3) report the account currently uncollectible; (4) recommend or initiate enforcement action; (5) file notice offederal tax lien; or (6) that the IRS will honor installment agreements entered into with taxpayers.
This provision will also compel the IRS to enter installment agreements only in cases where there is a strong likelihood that a greater percentage of the deficiency will be recovered if the taxpayer is allowed to pay by installments. There will no longer be cases in which the IRS has nothing to lose by entering an installment agreement and later levying at their whim. The provision is also fairer to taxpayers, given their perfectly valid expectation that parties honor agreements (or incur liability when they breach such agreements and cause damages). More importantly, the new provision does much to prevent the IRS from unexpectedly levying at an inopportune moment with injurious or even catastrophic effects on the taxpayer.
Allowing the IRS to disregard the installment agreement when there is a significant change in the taxpayer's financial condition first requires a definition of change in financial condition. 122 When financial conditions change for the worse, there will often be no assets against which a levy can be made. When financial conditions change for the better, the "IRS horror story" is bound to recur. One feature of the bill that will remove the harshness of the IRS' power to accelerate collection of its installment debts is a requirement for a hearing on the record 123 pursuant to procedures set out by the Administrative Procedure Act. 124 The hardship incurred in the "IRS horror story" was not so much the inability to pay ~he remaining obligation in a lump-sum, but rather the lack of notice 125 that the IRS planned to exercise its levy powers. Under the bill, IRS violations of the install-122. This change could probably be determined using present IRS procedures governing the payment options discussed at note 117 supra. The taxpayer could set out pertinent financial information in a form similar to I.R.S. Form 433-M supra) levy against property notwithstanding the installment agreement, these actions may surprise the taxpayer. There is no statutory requirement of notice and opportunity to be heard in these circumstances. It is also co=onplace IRS practice to refuse ever to release levies, even when the taxpayer enters an installment agreement. See note 118 supra. Accordingly, surprise levies are performed, often with injurious consequences to the taxpayer.
[Vol. 86:1787 ment payment provision would trigger the bill's damages remedy, so long as the IRS had carelessly, recklessly, or intentionally failed to observe the provision. 126 Damages would chiefly arise in two circumstances: (1) failure to provide notice and a hearing, or (2) levying after determination that there has not been a significant change in financial condition of the ~payer.
The bill's installment payment provision also allows the IRS to protect its interest when there is a significant change in the taxpayer's financial condition. There are two basic reasons for this. First, thirty days is a relatively short time to await the adjudication of the IRS' claim, and in most cases, barring fraudulent asset transfers, the taxpayer's financial condition will not change dramatically during that period. Second, the IRS would still have available its arsenal of emergency collection powers such as jeopardy assessments. In jeopardy assessments, for example, the IRS may make immediate notice and demand for payment when it believes that the collection of a deficiency will be jeopardized by delay. 127 Therefore, the bill's installment payment provision does much to remedy needless IRS abuses, while reserving IRS powers to collect a~sets quickly when that type of action is truly needed.
C. Uneconomical Levies
This section evaluates a somewhat novel concept -uneconomical levies. 128 It starts by describing uneconomical levies and then provides a set of facts to which the uneconomical levy provision was intended to apply. It concludes that the uneconomical levy provision does not, in many instances, address the problem to which it was directed. Finally, this section critiques the uneconomical levy provision and posits a more effective way to address the problem.
When expenses incurred by the IRS in conducting a levy and sale of property exceeds the fair market value of the property sold or exceeds the underlying tax liability, the bill prohibits IRS levy. 129 The following scenario illustrates the reasons for this provision: Rose Mary Guzman, a single mother of six, dutifully made mortgage payments on a house titled in her brother's name. She believed all along that the house belonged to her, pursuant to a handwritten and unrecorded agreement in Spanish. Her brother owed $4,794.96 to the U.S. government, and the house, valued at $45,000, was sold by the IRS for 128. The Uniform Commercial Code (u.C.C.) requires that a secured creditor sell collateral by commercially reasonable methods. See note 133 infra. However, the U.C.C. has no analogous provision to the bill's uneconomical levy requirements, described in note 129 infra and accompanying text.
129. S. 1774, supra note 9, § 13. $6,200 to satisfy the delinquency. 130 By supplementing existing remedies for wrongful levy, 131 the bill adds to the array of taxpayer rights in this area by prohibiting these uneconomical levies. Ironically, however, neither Ms. Guzman nor her brother would obtain relief under the bill's uneconomical levy provisions. Assuming the IRS sold the property for the amount of the deficiency plus costs to the IRS, those costs would total no more than $1,405.04.132 Because those costs neither exceed the tax liability nor the fair market value of the property, the bill would not preclude the sale, even though it seems wasteful to sell a $45,000 property for $6,200.
Thus, a provision for sale of property subject to tax lien foreclosure ·at fair market value or under commercially reasonable methods, with recovery of surplus proceeds by the judgment debtor, would better address this problem. 133 Under such a provision, when liens of relatively small value in relation to the property value are attached to the property, the potential for the loss of the taxpayer's equity is eliminated. Unfortunately, the bill lacks these requirements. While the present Code furnishes time, place, and manner guidelines for sales of seized property, 134 it is far from settled whether those sales must be commercially reasonable. 135 Even conceding that there is a commercial reasonableness requirement, remedies for its breach are unclear. 133. Ms. Guzman's "horror story" illustrates that IRS tax sales are often conducted to promote only the interests of the government and not those of the taxpayer. As between private parties, a sale of property to satisfy a security interest on a defaulted debt requires that the interests of the judgment debtor be considered. See U.C.C. See also Ringer v. Basile, 645 F. Supp. 1517, 1521 (D. Colo. 1986) (holding that the IRS does not have unfettered discretion to sell property at any value where the property's fair market value greatly exceeds its sale price). Where property is sold pursuant to judicial order, few price objections may be interposed. In this context, a judicial sale will not be set aside for inadequacy of price unless the disparity between price and fair market value is so gross as to shock the conscience of the court and the selling circumstances indicate unfairness, such as chilled bidding. [Vol. 86:1787 If Ms. Guzman's case is typical, the IRS does not sell seized property in a commercially reasonable manner. The agency's own internal procedures support the view that property sales should promote IRS interests, with only consequential benefit to the taxpayer. 136 Sales pursuant to I.R.C. section 6335 require the use of property valuation fioors 1 3 7 and minimum bid prices. 138 While ostensibly protecting taxpayers, the IRS' chief concern is to collect money owed: the minimum bid price for properties sold may not exceed the tax liability plus expenses of sale.139 This explains why Ms. Guzman's $45,000 house could be sold for $6,200.
A different problem with the bill's uneconomical levy provision concerns its prohibition of levies that make economic sense. For example, if the expenses of a sale of property subject to levy exceed the liability for which such levy is made, 140 the bill prohibits such levy. A levy under such circumstances is not necessarily uneconomical, however. Rather, an uneconomical levy is one in which the expense of levy exceeds the amount collected. Any incremental collections above the cost of levy would be an economical levy and therefore the bill's uneconomical levy provisions do not promote the most economically efficient (nor necessarily the fairest) collection policy. Having identified the problems with the bill's uneconomical levy provision, this Note now turns to an evaluation of the bill's damages provision. and are arguably of greatest concern to congressional reformers, 142 the following analysis confines itself to IRS collections.
A. Existing Remedies
In the majority of cases, the taxpayer can enjoin collection action pending final determination of tax liability by petitioning the Tax Court. 143 It follows that most abuses of the collections process should occur only with jeopardy and termination assessments and wrongful liens and levies. 144 This is because the taxpayer cannot unilaterally control the imposition of jeopardy or termination assessments.1 45 Wrongful liens and levies require the taxpayer to show that the IRS has no interest in his property. In contrast, a Tax Court petition enjoins collection, pending adjudication of the tax assessment, regardless of the strength of the taxpayer's substantive position.
In Treadway's case, 146 the administrative appeals process failed, even though Treadway ultimately won. 147 It failed because delays inherent in the process, coupled with the gravity of the IRS action, posed an insurmountable :financial burden to Treadway. Thus, under current law, when the IRS wrongfully makes a jeopa_rdy or termination assessment, injuries associated with the delays from administrative and judicial review (such as destruction of a business interest) are uncompensated.
Jeopardy and Termination Assessments
One avenue to relief from jeopardy and termination assessments is for the taxpayer to post a bond in the amount of the alleged liability.14s This bond will stay the assessment. 149 In this context, however, a bond may usually be obtained only when the taxpayer has assets of value that substantially exceed the assessment amount. Moreover, bonding companies usually require cash collateral or its equivalent of value equal to the bond. 150 impair a taxpayer's working capital. Because of their cash collateral requirements, bonds are no better than payment of the assessment and suit for refund.
Concerning pre-levy rights, the fourth amendment forbids warrantless, nonpermissive entry by the IRS onto the taxpayer's property to take assets in satisfaction of tax liabilities. 151 But nothing suggests that the IRS has difficulty obtaining writs of entry (warrants). In addition, once property has been taken by the IRS, there are few realistic remedies available to taxpayers subject to these actions. Post-seizure rights do include staying the sale of seized property in many circumstances.152 Sale may be stayed for the period during which the IRS would normally be precluded from levy or seizure if no jeopardy /termination assessment applied. 153 For business, or even investment properties, however, a stay of sale is of little solace where the taxpayer needs the property and cannot easily find substitutes or replacements.
Wrongful Liens and Levies
Currently, the Code affords greater protection against IRS wrongful liens and levies to innocent third parties than to taxpayers. For example, where irreparable injury looms from wrongful levy, the Code extends a rare injunctive remedy to third parties. 154 Further, the Code protects against irreparable harm in this context because it allows the third party who has been subjected to wrongful levy to recover his property. 155 Unique and irreplaceable property thus seem well protected. Remedies for improper liens, however, are more problematic, even for innocent third parties. The IRS must remove a wrongful lien within 30 days of judicial determination of no liability, 156 but the taxpayer may not recover damages if the IRS takes longer.
Injury to Reputation and Credit
Judicial hostility to consequential damages in wrongful lien and letters of credit in these circumstances, the banks would require the taxpayer to post cash collat· era! or its equivalent. (Cash equivalents are money market instruments such as Treasury Bills or bank certificates of deposit.) When a taxpayer is subject to a jeopardy assessment, however, it will be difficult to obtain a bond. When a bond is available, the taxpayer will ultimately be required to pledge cash collateral or its equivalent. levy actions, 157 as well as the belief that such damages are too speculative, have fostered disregard for an important interest: reputation and credit. Many small businesses with a few large customers fear that they will be perceived as incompetent, insolvent, or even dishonest when a wrongful IRS action mars their credit record.15s Indeed, Treadway's greatest complaint about his nightmare concerned the injury to his credit. 15 9 Unfortunately, the Code provides no remedy for this wrong. In addition, courts will deny recovery to taxpayers subjected to the common law torts of harassment, defamation, interference with business relationships, trespass, and mental suffering when the IRS agent acted within the scope of his authority. 160 These courts hesitate to find that even the most egregious IRS wrongs were done outside the IRS agent's scope of authority. . 1979) , where the court held that a levy against assets not belonging to a delinquent taxpayer resulting in disclosure of the taxpayer's delinquency to third parties violated no duty to the taxpayer. The Rorex court distinguished Timmerman on the basis that the taxpayers in Rorex had made timely installment payments of taxes, while the Timmerman taxpayers were delinquent. Rorex, 771 F.2d at 386. Timmerman did not rest on this distinction, however. Rather, Timmerman properly held that even when the IRS violates an Internal Revenue Manual provision that would clearly obviate its challenged action, the violation confers no right of recovery on the taxpayer. Timmerman, 44 A.F. T.R.2d (P-H) 1179-5731. See also notes 82-84supra and accompanying text. Similarly, the IRS has no duty to honor the type of installment agreement it entered into in Rorex. See note 125 supra. No remedies exist for the breach of a nonexistent duty.
Even if there was a duty not to levy against a taxpayer who is current in his installment payments, Rorex was wrongly decided. I.R.C. § 6103(k)(6) (1982) authorizes the disclosure of [Vol. 86:1787 without a remedy. 163 This compensatory void leads one to wonder whether the bill will do better.
B. The Bill's Remedies
The bill's language providing damages for failure to release liens164 and providing damages for unreasonable IRS actions 165 bears considerable similarity to the language contained in I.R.C. section 743l(c) 1 66 (the section containing sanctions for wrongful disclosures of taxpayer information), and the Privacy Act. 167 All those provisions refer to "actual damages."16s The phrase "actual damages" is employed in many federal statutes, 169 but there is no plain meaning of "actual damages" at common law or elsewhere. 170 Thus, the meaning and prob- Another problem with recovery for wrongful disclosure involves the theory's narrow scope. The IRS can wrongfully collect many assets without disclosure to anyone, leaving the taxpayer without any conceivable remedy. 166. "[T]he defendant shall be liable to the plaintiff in an amount equal to the sum of-(1) the greater of -(A) $1,000 for each act of unauthorized disclosure ... or (B) the sum of -(i) the actual damages sustained by the plaintiff as a result of such unauthorized disclosure, plus (ii) in the case of a willful disclosure or a disclosure which is the result of gross negligence, punitive damages, plus (2) the costs of the action." I.R.C. § 743l(c) (1982) .
167. " [T] he United States shall be liable to the individual in an amount equal to the sum of •.. actual damages sustained by the individual as a result of the refusal or failure, but in no case shall a person entitled to recovery receive less than the sum of $1,000." 5 U.S.C. § 552a(g)(4)(A) (1982 171 In large part, the bill's effectiveness will be determined by judicial construction of this language.
As noted, the bill's chief purpose is to stop the perceived abuse of taxpayers. 172 An interpretation of "actual damages" providing for recovery of consequential damages, 173 including injury to reputation and credit, lost profits, and incidental expenses, best serves that purpose. If the Code's present remedies, which protect restitutionary interests, 174 abate wrongful IRS actions, 175 and provide limited recoveries of costs, 176 adequately protected taxpayer interests such as reputation and credit and business profits, there would be far less need for a bill protecting taxpayers' rights.
An expansive construction of "actual damages" can also be supported by the congressional desire to reform IRS practices. Ultimately, the IRS must internalize its costs. 177 By imposing additional costs for Code violations, the agency has an incentive to curb abuses. For instance, these added costs may cause the Collection Division to jettison the practice of evaluating employee performance based on levy and seizure activity, 178 and to start emphasizing large dollar, low risk collections. Similarly, expansive construction of "actual damages" will encourage taxpayer enforcement of the Code. 179 Finally, "actual damages" should be broadly construed to meet the statute's remedial purpose, 180 because the most legitimate interpretation of a statute is the one that best furthers the legislative purpose. 181 Existing federal statutes also illuminate the possible meaning of "actual damages," and further clarify the scope of damages provided by this language. Courts interpreting the Privacy Act are split on whether or not "actual damages" go beyond out-of-pocket losses. 182 The decisions that embrace a narrow construction do so out of fear of excessive government liability and the concomitant flurry of litigation.183 This concern, however, is unwarranted in this instance. To limit any litigation explosion against the government, the bill's drafters added a provision for government recovery of damages for groundless taxpayer claims. 184 This provision, along with the other considerations mentioned above, strongly suggests that the damages provision be adopted and broadly construed.
that the IRS Collection Division does not act rationally. Because of organizational pressures or other factors, the Division exalts those activities that prove most injurious to taxpayers and least effective in terms of revenues collected. See note 33 supra. Nevertheless, the imposition of costs may be the incentive the IRS needs to change its policies.
V. CONCLUSION The bill's proposed reforms concerning taxpayer audits range from benign, duplicative modifications of the existing Code, to provisions that could disrupt the audit process, to codifications of the Internal Revenue Manual. The codifications, by eliminating the taxpayer's need to demonstrate detrimental reliance on the Internal Revenue Manual, will expand the safeguards already included in the Manual. Moreover, the permanence of these safeguards would be assured to a greater extent than before because the Manual's purpose is to govern IRS internal procedure, and it is subject to change at the whim of that agency. Finally, concerning taxpayer surveillance, the Privacy Act provides safeguards equivalent to those proposed by the bill without chilling enforcement.
The bill attempts to curb abuse of the IRS collections process and -to the extent that greater time is afforded a taxpayer to respond to the threat of levy -the bill serves that end. However, remedies against premature, abusive, and uneconomical levies are impractical or simply ineffective, and will not extend greater protection to taxpayers than existing law.
It seems fair to require the IRS to honor income tax installment payment agreements. This requirement also makes economic sense because it discourages destructive surprise levy tactics. Moreover, the bill reserves sufficient collection flexibility for the IRS while eliminating the unfairness that has characterized the installment payment process.
The most potent safeguard against taxpayer abuse is the provision for recovery of damages for careless, reckless, or intentional Code violations by the IRS. This provision, however, may not aid taxpayers injured by mistakes of fact, or mistakes of fact and law. Whether the bill expands existing compensation to make injured taxpayers completely whole depends largely upon judicial interpretation of "actual damages."
With improved drafting and heightened cognizance of existing law, Congress could go further in providing the safeguards envisioned by the bill without substantially interfering with the tax collection machinery. However, like most other legislation, the bill is a product of Wilderness Socy., 421 U.S. 240, 258-59 (1975) (a court may award attorney's fees when a litigant acts "in bad faith, vexatiously, wantonly, or for oppressive reasons") (quoting Vaughan v. Atkinson, 369 U.S. 527 (1962)). Another of the bill's barriers to taxpayer recovery is denial of damages when the taxpayer is contributorily negligent. S. 1774, supra note 9, § 23. The usage of this provision, however, is beyond the scope of this Note.
